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Advisory council on historic preservation regulations

These questions and answers have been prepared by the ACHP to provide users of the Section 106 process with further guidance on the interpretation of the provisions of the new regulations. You are invited to submit several regs questions by email (regs@achp.gov) In general Is there any difference between a finding
and a determination through the regulations? Technically, yes. However, the distinction between the terms has no real operational effect; the relevant provisions of the Regulation regulate what the effective meaning of the term is under special circumstances. Findings are usually actual assessments of a party, usually an
agency, and are often subject to review by other parties in the Section 106 process. Provisions are usually formal decisions of questions, such as National Register qualification or negative effect. Please also note that the regulations usually specify a time period for reviewing findings or regulations. This is different from
the exchange of views that arise when the agency's official consults with various parties during the Section 106 process. How can the ACHP deal with a pattern of non-compliance or problematic agency implementation of the Section 106 process? ACHP has several options available. ACHP can contact policy-level
officials at an agency, the Office of Management and Budget, or the Department of Justice. The latest case may arise when agency actions present what the ACHP believes is a violation of Section 106 or appears to lead to litigation. The ACHP may also intervene in section 106 of the agency's compliance pursuant to
Section 800.9(d)(2). How should confidentiality issues be dealt with if, for example, the agency does not want to disclose sensitive real estate transactions or other issues? Confidentiality should be treated as prescribed in the Freedom of Information Act, Section 304 of the National Historic Preservation Act (NHPA), and
any relevant agency-specific laws or procedures. Agencies must balance the legitimate concerns of privacy with the public's right to know about the enterprise and its effects on historic properties. Some steps agencies can take include leaving exact locations or terms of a transaction, providing information at a level of
detail that allows review but does not compromise confidentiality, and restricting access to sensitive information only to the consulting parties. When questions arise about an agency's actions in this regard, the matter should be made aware of the ACHP in accordance with section 800.9(a). When part of the regulation
refers to the 30-day review, when does the clock start? The clock starts when the document is received in the office of the State Historical Preservation Officer/Tribal Historic Preservation Officer* (SHPO/THPO) or ACHP office, as needed. Are the days in the regulatory time limits working days or calendar days? All
references in the regulations are to calendar days. Section for Section 800.1: Purpose makes §800.1(b) to the effect that policies, policies and procedures, such as secretary standards, are not incorporated by referral, have any effect on the use of these standards in the criteria for negative effect? No. It simply means
that referring to the standards in AMP regulations does not give them a legal status they are otherwise missing. They are referred in AMP regulations to set a standard for evaluating side effects in a particular situation; an undertaking that does not meet this standard cannot be considered to have any negative effect
under the regulations. What does the time reference in §800.1(c) mean when it says: The agency's official shall ensure that the Section 106 process is initiated early in the enterprise's planning, so that a wide range of options can be considered....? This means that if the agency does not begin to follow the prescribed
steps in the Section 106 process early enough to consider a reasonable range of options, the ACHP may say that it did not meet this standard and that additional options must be considered to comply with 106 adequately. If agency planning is too far advanced before meaningful 106 review starts and commitments to a
course of action are set, the ACHP can determine that the agency has foreclosed ACHP's ability to comment. § 800.2: Participants in the Section 106 process What does it mean for a civil servant to take legal and financial responsibility for Section 106 compliance when applicants are involved (§800.2(a))? This
underscores the ultimate federal agency's responsibility to meet the requirements of Section 106 and ensure that Section 106 activities are funded in some way. The language does not force or prohibit an agency from passing on to an applicant the cost of preparing necessary studies and analyses. It is a matter of
individual agency authority and practice. However, the statement means that the agency or applicant cannot unilaterally impose the financial burden on preparing studies, analyses or reports of an SHPO/THPO*. What delegated legal liability ... in accordance with the law mean (§800.2(a))? This means that an agency
cannot simply establish that it wants to delegate its legal obligation to comply with Section 106. There must be a clear statutory basis for a federal agency delegation of its legal responsibilities to a non-federal party. An example of this rare authority can be found in certain programs in the Department of Housing and
Urban Development (HUD), such as the Community Development Block Grant program, where activation legislation specifically grants HUD permission to legally delegate certain federal environmental taxes, including Section 106 compliance, to a local government. Similarly, in 2005, the Minister of Transport and
Communications was given statutory authority to delegate responsibility for environmental review, including section 106, to states applying for this authority and meeting the necessary programme requirements. To date, it is only the condition of has been given responsibility for section 106 review for all Federal-aid
Highway projects. Several other states have been responsible for part of the federal program. Other federal liability delegations, such as 638 contracts between the Bureau of Indian Affairs and Indian tribes, may be valid for certain cases, but may not transfer the federal agency's final legal obligation to comply with
Section 106 of the non-specific statutory authority. Does NHPA apply to Section 112(a)(1)(A) concerning professional qualifications for employees and contractors for Indian tribes (§800.2(a)(1))?? No, according to the Ministry of Interior, under whose jurisdiction this falls. How can the professional qualifications in NHPA §
112(a)(1)(A) be enforced? Probably the only way section 112 qualifications and standards can be enforced is to show that the work product was substantially inadequate. If it is due to a lack of professional competence, the agency should have to rectify the situation. However, there is currently no mechanism for enforcing
the professional standards directly, and it would be difficult to challenge an otherwise acceptable product on the grounds that Section 112 standards were not met in preparation. How is the lead agency scheme (§800.2(a)(2)) documented? Does it have to be written or communicated to someone in particular? The
regulations require no documentation or notification when agencies decide on leading federal agency arrangements. Ideally, the environmental record compiled for the National Environmental Policy Act (NEPA) would contain a formal recognition of the decision. It would certainly be a prudent practice for agencies to
make a formal decision for section 106 purposes and pass it on to consultancy parties and the public. When agencies use applicants, consultants or designations to prepare studies and the like, what does it mean in accordance with applicable conflict of interest laws (§800.2(a)(3))? This means that agencies must avoid
actions that will run because of their own conflict of interest rules. An example might be where an agency official hires a consulting firm run by his spouse to conduct identification investigations as the basis for Section 106 compliance for an undertaking in accordance with the agency's jurisdiction. Another example might
be using a consulting firm that is financially associated with the project applicant or project engineering or construction company. What happens if a consultant party, including SHPO/THPO*, does not respond within 30 days to an agency request for consultation (§800.2(a)(4))? Unlike situations where the regulation
specifies a 30-day review period for certain findings and provisions, there is no formal clock on consultation. Federal agencies are expected to provide reasonable time for other consultants to respond to requests for consultation. Similarly, each consultant party is expected to be responsive to act on time. If an official
believes that a consultant party is not responding, the agency's official should make reasonable efforts to get the party to respond and then document that effort before moving forward in the process. Failure of a consultant party to provide views does not mean that the agency official can assume that the party's
concurrence with a particular view or position, but does not prohibit the agency official from moving forward in section 106 review. How will the ACHP document and notify the parties of their involvement (§800.2(b)(1))? ACHP would formally communicate (by letter or email) to relevant parties, communicate its decision to
get involved (or not to get involved) and identify the relevant criteria from Exhibit A and how they are met. How does ACHP give their advice per §800.2(b)(2)? Advice will be given in a way that fits the current issue and the nature of the request. Much of the time this would take the form of written communication (letter or
email) from the ACHP or possibly just a simple phone call. Typically, this will be handled by AKP's professional staff, but some situations, such as big questions about policy, can guarantee formal ACHP member involvement. Does a property of traditional cultural and religious significance requiring agency consultation
with tribes under Section 101(d)(6) of the Act must be determined qualified for the National Register or meet the National Register criteria? Yes. NHPA requires only consultation with Indian tribes and native Hawaiian organizations about the characteristics of traditional religious and cultural significance listed on or eligible
for the National Register. However, agencies should be aware that Section 800.4 (a) and (b) require them to consult with Indian tribes and native Hawaiian organizations that may associate religious and cultural significance with a property when the agency conducts identification and national register evaluation of
potential historical characteristics. Similarly, Executive Order 13007, the American Indian Religious Freedom Act or other government may impose obligations, regardless of Section 106 and NHPA, with respect to Indian sacred sites that do not meet the National Register Criteria. Agencies should review their own internal
guidelines in that regard. When there is no Tribal Historic Preservation Officer certified by the National Park Service under Section 101 (d) (2) of the NHPA, representing the tribe in consultation for an undertaking on tribal lands, including the signing of an MOA on behalf of the tribe? Tribal participation in the Section 106
process is carried out through the tribe's official government structure. The formal representation, including the designation of the tribe signatory of the tribe, is determined by the tribe, in accordance with tribal law, internal structure and governing procedures. Other tribal members who wish to participate in the Section 106
process must do so as members of the and may seek to become a consultancy with the consent of the agency's official. How is an agency-tribal agreement under §800.2(c)(2)(ii)(E) reached and documented? What about SHPO tribal agreements in accordance with §800.3(d)? There is no set procedure for reaching such
agreements, so there are no formal procedural requirements. These agreements should be set in writing and made available to the public, especially those who may be involved in the Section 106 case affected by the agreement. Please note that the regulations require that any change to the rights of other participants in
the Section 106 process, such as an affected municipality, be agreed by that party. That means an agency tribal agreement should be shared with SHPO and applicants, and an SHPO tribal agreement should be made known to agencies that carry out activities that could affect the tribe's lands. Copies should also be
given to ACHP. If a state or municipality or agency claims that it has a legal authority delegation to assume the role of the federal agency in the Section 106 process (§800.2(c)(4)) and the ACHP or another party disagrees, how does this be resolved? A delegation must be authorized in federal law. Currently, valid
delegations exist only under certain programs of the Department of Housing and Urban Development and the U.S. Department of Transportation. If there is a dispute over the validity of a delegation, reference should be referred to ACHP per section 800.9(a). The ACHP will try to resolve the issue with the federal agency
responsible for the delegation. If, in the final analysis, the federal agency and the ACHP disagree, the ACHP will give its views to the agency. The ultimate arbiter of any unresolved disagreement would be the federal courts. Who, and how, does the agency official notify when authorizing an applicant, or group of
applicants, to start consultation (800.2(c)(4))? The agency's official must notify SHPO/THPO*. This should be done in written (or e-mail) form, clearly identify the applicant, or group of applicants, and the scope of consultation that the agency official authorizes them to conduct. The authorization must be made by the
agency's official for the enterprise, not a subordinate employee. Note that the authority to initiate consultation does not extend to making actual provisions, such as determining the area of potential effects or who should consult parties. The applicant(s) may make suggestions to the agency's official, but the latter must
make the decision. What are the minimum standards for public engagement (§800.2(d))? At a minimum, the agency representative must provide the public with an opportunity to examine the results of the agency's efforts to identify historic properties, assess their importance, and assess the company's effects on them.
When adverse reactions are found, the agency's official must also make information available to the public about the undertaking, its effects on historic properties options to solve the side effects, and must give the public an opportunity to express their views on solving side effects. The exact method of meeting these
standards is left to the agency's official and can be controlled by other applicable agency's public involvement procedures. The agency may adjust the level and method based on the circumstances of the enterprise, as specified in sections 800.2(d) and 800.6(a)(4). What are the minimum public notices and information
standard (§800.2(d)(2))? At a minimum, public notice should be designed to effectively inform the public about the nature of the enterprise, its effects and the public's likely interest in it. For information, the documentation standards for Section 800.11 indicate requirements for the record at various stages of the process.
These materials shall be available to the public, unless limited by legitimate confidentiality concerns. Apart from the documentation standards of Section 800.11, there is no special prescribed public notice and standard of information for Section 106. The work to inform the public about other planning and environmental
assessment purposes should be a guide to sufficient efforts to meet section 106 needs. Section 800.3: Initiation of section 106 process What constitutes a Federal action requiring Section 106 compliance (800.3(a))? There must be some federal involvement in an undertaking to trigger Section 106. This could be federal
funding, non-financial assistance or some form of federal approval. The statutory definition includes all federal, federally assisted or federally licensed enterprises. However, the regulations further limit procedural obligations to an enterprise that is a type of activity that has the potential to affect historic properties. For
example, federal social security payments or student loans are types of activities that do not have this potential and are therefore not subject to Section 106. When an official determines whether an undertaking is a type of activity that has the potential to affect historical properties (§800.3(a)(1)), does this mean that the
company in question is evaluated for the potential to influence certain properties? No. An agency must look at the nature of the enterprise when judging whether it has the potential to affect historic properties, and not on whether the specific undertaking has effects on specific historical properties. The presence of
historical properties must be assumed at this stage. For example, grants to libraries to obtain books do not have the potential to affect historical characteristics; additions to meals on wheels programs, but do, because the money can be used to provide kitchen facilities, construction that has the potential to affect historical
properties. If a question arises about an agency that improperly uses this provision, it should be brought to ACHP's attention in accordance with Section 800.9 (a). How do agencies know about their information developed for other statutory is consistent with section 106 procedures (§800.3(b))? What if the other
documentation or review procedures are inconsistent in one way or another, according to another party? The regulations do not define explicitly consistently, but set standards that must be met. For example, if an agency has gathered information about a property for another review process that it intends to base a
qualification provision, but the information does not adequately describe or assess the historical significance of the property, the information is not consistent, regardless of how it was developed. Similarly, if the process of obtaining the information did not meet the advisory requirements of the Section 106 process, it may
also question the resulting information. If there is concern about the consistency of the documentation or the process of obtaining it, the case should be referred to the ACHP in accordance with Section 800.9(a). What is the purpose of the provision that allows landowners on tribal lands to request SHPO participation in
addition to THPO (§800.3(c)(1))? The provision, pursuant to the express language of Section 101(d)(2)(D)(iii) of the Act, allows a non-tribal owner who owns lands within the external boundaries of a reservation to participate in a Section 106 consultation even when the tribe has assumed the role of SHPO. It is designed
to provide an opportunity for a property owner, whose interests in historical preservation cannot necessarily be represented by THPO, to include SHPO in the consultation. How is lead SHPO honored (§800.3(c)(2))?? As a leading federal agency, there is no firm process to do this. There should be a clear written
statement of the scheme and it should be made available to the federal agency and all other consulting parties. Are there any restrictions on an agency's official expedited consultation (§800.3(g))? Yes. First, the agency's official must be collusioned by SHPO/THPO* to compress several steps in the process. Unilateral
change of time periods set out in the regulations is not permitted. Secondly, the expedited process must continue to give the public, as well as the consultancy parties, an adequate opportunity to participate as prescribed in the public participation standards in Section 800.2(d). If a party or member of the public feels that
regulatory provisions are not being met, as with other procedural disagreements, the situation should be brought to the attention of the ACHP. The ACHP will give its views to all parties. If the problem persists, the ACHP may choose to participate in the consultation. What happens if the agency believes that combining
certain steps in the Section 106 review is appropriate for the agency's planning process and SHPO/THPO* disagrees (§800.3(c)(3))? If the federal agency and SHPO/THPO* disagree on how consultation should be conducted or what is appropriate for the agency's planning should be referred to the ACHP. The ACHP will
give its views to all parties. If the problem persists, the ACHP may choose to participate in the consultation. What happens if SHPO/THPO* does not respond to a request for review and then wants to enter the Section 106 process later (§800.3(c)(4))? SHPO/THPO* can re-enter the Section 106 process at any time.
However, SHPO/THPO* cannot require the agency's official to reopen provisions already made in the SHPO/THPO* absence. Nevertheless, the agency's official may decide that the information later introduced by SHPO/THPO* warrants a change to an earlier decision and may seek SHPO/THPO*'s concurrency in the
revised determination. How should other consultancies be identified and involved (§800.3(f))? The aim of this provision is to bring other consultancy parties into the process at an early stage. This is especially important when it comes to local authorities with jurisdiction over the area where effects may occur and Indian
tribes or native Hawaiian organizations that may later have the right to participate as consultancy parties because they add religious and cultural significance to affected historical properties. The agency's official should consult with SHPO/THPO* to identify the additional parties that meet the regulatory criteria. The
agency's official should make a reasonable and good-faith effort to identify Indian tribes and native Hawaiian organizations that can link religious and cultural significance to historical characteristics that may be influenced by the enterprise. While Section 800.3(f) requires this to be done upon initiation of the review, the
agency's official should also be sensitive to the need to involve more consultancy parties at later stages in the process, as potential project consequences are better understood and the interests of other parties become clearer. The goal is to ensure that the federal agency has adequately consulted with those who have
significant interests in historical conservation issues. Doing this early is in everyone's best interest, to avoid problems occurring later in the Section 106 process. What does sufficient opportunity mean for consultancy parties and the public to express their views – is there a minimum standard (§800.3(g))? How does it
work with expedited consultation, and if it is agreed that rapid consultation is appropriate, can it later be reversed if SHPO /THPO* has second thoughts or any travel objections? There is no minimum standard – beyond a sufficient possibility – specifically prescribed in the regulations. However, as mentioned earlier, the
agency must provide the public with the opportunity to obtain sufficient information about the undertaking and its historical conservation aspects (affected properties, nature effects and proposed resolution of adverse reactions) in the Section 106 process. These minimum needs are not compromised by agreements that
expedite If there is a subsequent question about the adequacy of public engagement, the ACHP will look at what was actually given to the public. If the agency and SHPO/THPO* agreed, but the ACHP finds the result flawed, the ACHP will make this view known to the agency and expects the agency to correct the
defect. A simple change at the heart of SHPO/THPO* is not sufficient to require the agency to return to the normal process, if the basic needs of public engagement are met. However, the agency should be sensitive to SHPO/THPO*'s views and honor them if there is good reason to deviate from the agreed expedited
process. Section 800.4: Identification of historic properties How does an agency representative document the area of potential effects (APE) in accordance with §800.4(a)(1)? Section 800.11 sets a general standard that requires a provision, such as APE, to be supported by sufficient documentation to enable all review
parties to understand the basis. The specific provisions of Section 800.11 require, as needed photographs, maps and drawings. This suggests that the agency's official should use appropriate graphic material to describe the APE, so that ACHP, SHPO/THPO*, another consultant party or a member of the public can



easily understand the scope. Is there a minimum or basic standard for what constitutes a reasonable and good faith effort to identify historical characteristics (§800.4(b)(1), (2))? How is this adjusted according to the degree of federal involvement or other factors? There is no fixed minimum standard for this term. Please
note, however, that the basic obligation of a federal agency is stated in the first subsection of Section 800.4 (b): The agency's official shall take the necessary steps to identify historical characteristics within the area of potential effects. This sets a pretty clear performance standard that the federal agency must meet. How
the agency meets this obligation is by making a reasonable and good-faith effort, which by its very nature will vary depending on the circumstances of the enterprise. The regulations acknowledge this and provide guidance on what is an appropriate level of effort. Section 800.4(b)(1) states that the agency's official must
consider past planning, research and studies, the scope and nature of the enterprise and the degree of federal involvement, the nature and extent of potential effects on historical characteristics, and the probable nature and location of historical characteristics within the area of potential effects. These factors should be
read together; one cannot be excluded to justify a smaller or greater obligation. The outcome of the equation should be a reasonable answer that recognizes all the factors cited. The agency should carry out an identification effort that is reasonable for the company in question, and which is designed and carried out in
good faith, that is, an honest effort to meet the objectives of section 106. Please also note that the agency is obliged to consult with SHPO/THPO* (and Indian tribes and native Hawaiian organizations that can associate religious and cultural significance with historical characteristics within the area of potential effects)
when carrying out these identification efforts. What happens if there is a disagreement between an SHPO and a THPO* regarding National Register qualification (§800.4(c)(2))? The property's location depends on the location of the property. If it is on tribal land, the concurrency of both SHPO (unless THPO* has formally
taken SHPO role) and THPO* is necessary for an agency's determination of qualification (DOE) or unjustified to stand. If one of them disagrees, the agency's official is obliged to seek a formal DOE. For properties outside tribal lands, if an Indian tribe or native Hawaiian organization disagrees about a eligibility provision
made by an agency and SHPO, the objection party must ask the ACHP to ask the agency official to seek a formal qualification provision. ACHP has the discretion not to make such a request. Can a property of traditional religious and cultural significance for tribes or native Hawaiian organizations be determined eligible
for the National Register? Yes. Section 101 (d) (6) (A) of NHPA States, Properties of traditional religious and cultural significance for an Indian tribe or native Hawaiian organization may be determined eligible for inclusion on the National Register. This language was intended to lay to rest any questions that such
properties could qualify for the National Register. Several national registry criteria (36 C.F.R. Part 63) may be the basis for a qualification provision. Criterion (a) addresses characteristics associated with events that have made a significant contribution to the broad patterns of our history. A mountain, lake or other
geological feature can find prominence in a tribal belief system as a place of creation or entry into the world. Another example may be a traditional vision mission area or the source of plant materials that are important for tribal culture and practice. Criterion (b) addresses characteristics related to the lives of people who
are important in the past. This may include places that have close ties to former tribal leaders or other important cultural figures. Finally, the criterion (c) covers properties that embody characteristic characteristics of a type, period or method of construction, or high artistic value. Old village sites, such as pueblos or cliff
dwellings in the southwest or pile complexes of the Midwest, can certainly qualify under this criterion. It is important to note that significance based on religious and cultural significance for an Indian tribe or native Hawaiian organization may be sufficient to meet national registry eligibility requirements, although a particular
property may face more than one criterion and its significance stems from other reasons as well. Must there be decisive evaluation against the National criteria with a formal agreement of eligibility before it can be determined that historical properties will not be affected (§800.4(d)(1))? Usually, there must be clear
agreement on the characteristics of eligible properties, based on the application of the National Register criteria, before a decision on efficacy could be made. The documentation for the provision should contain a written overview of the agreement, although it does not always need to be as formal as an exchange of
correspondence. However, there may be circumstances in which the nature of the effects of the enterprise was such that it could be safely said that the undertaking would not affect historical characteristics, regardless of the nature of their importance. For example, a building can be built in a place where it is determined
that the only qualified properties are too distant to be affected at all, regardless of the nature of their importance. In such cases, a more flexible approach may be justified. § 800.5: Assessment of side effects Where can agencies and others find guidance on the interpretation of the criteria for negative effect, in particular
the importance of reducing the integrity of the property's location, design, setting, materials, workmanship, feeling or affiliation in accordance with §800.5(a)(1)? National Register Bulletin 15, How to use the national registry criteria for evaluation, contains definitions of many of these terms, along with examples. ACHP will
develop guidance that helps to apply the criteria for negative effect. Many of the criteria are the same as (or equal to) the previous criteria for side effects, which is why previous ACHP guidance, such as Section 106 Step-by-Step, still provides useful information. Guidance created under the old regulations, but which may
still be useful, can be found on the AMP website. For terms such as reasonably predictable (§800.5(a)(1)) that have established meanings under national environmental policy law, will the ACHP use NEPA definitions or make its own? To the extent that Section 106 and NEPA share common concepts, the terminology, as
reasonably predictable, will have the same meaning, and the established NEPA definition will be followed. Only in rare cases, for example, where NHPA gives a term a specific definition or a court has interpreted section 106 languages, terminology can vary. Further guidance will be forthcoming on specific terms. When
applying the criteria for negative effect and the use of the Interior Minister's standards for the processing of historical properties, what happens to new buildings in a historical district (§800.5(a)(2)(ii))? The effect of the new building on the district must be evaluated using the negative efficacy criteria associated with the
physical destruction or damage to all or part of the property, change of the nature of the property's use or physical characteristics within the property's setting as to its historical significance, and the introduction of visual, atmospheric or audible elements that reduce the integrity of the property's significant historical
features. If none of these criteria are met, it is possible that new buildings that comply with applicable secretary standards can be treated as a non-negative effect situation. What does Federal and legally enforceable mean when they apply to the transfer, rent or sale of property (§800.5(a) (2) (vii))? Are historic properties
in urban renewal areas covered if they were purchased with federal funds but not owned by a federal agency? This specific provision applies only to properties of actual federal ownership or control. Enforceable means that the terms or restrictions can be enforced as a matter of state or local law, such as a relief or
restrictive covenant that is duly registered. It does not cover properties that were acquired and still owned by non-federal entities (such as local rebuilding authorities) using federal funds, unless there is some continued discretionary authority exercised by a federal agency over the disposal action. It also does not apply to
local authorities who have purchased properties with HUD Community Development Block Grant funds when they later dispose of the properties., although the acquisition of the property is subject to section 106. What are the agency's obligations to other consultancy parties in the review of a finding without adverse
effect (§800.5(c))? The federal agency is required to provide all consultancy parties with the proposed discovery and documentation specified in Section 800.11(s) while providing to SHPO/THPO* for their 30-day review. Each consultant party has the right to disagree with the finding within the 30-day review period. If the
agency cannot resolve the disagreement, it must seek the AKP's opinion, which is binding on the agency. If the consulting party is an Indian tribe or native Hawaiian organization that adds religious and cultural significance to a historical property, the agency should seek collusion by that party. This means that the agency
is encouraged, but not legally required, to achieve such contemporaries. If the tribe or organization does not agree and disagree with the proposed finding, it may refer the matter directly to the ACHP for resolution. Section 800.6: Resolution of side effects What happens if an agency does not notify ACHP of a negative
effect (§800.6(a)(1))? Notification to the ACHP at this stage is extremely important, as it provides the basis for the ACHP to decide whether it wants to enter the consultation process. Failure of an agency to do this is a serious procedural error, as it denies the ACHP the opportunity to participate in the initial consultation to
resolve side effects. Should the agency complete the process with a memorandum of Agreement (MOA) with an SHPO/ THPO* and ACHP later learn about it and have significant problems with the outcome, may be forced to reopen the process due to this deficiency. ACHP would consider MOA invalid and that the
agency could not afford the ACHP's reasonable opportunity to comment as required by Section 106. What are AMP's options when they are invited to participate (§800.6(a)(1))? Does the ACHP have to respond if it does not intend to participate? ACHP must notify the agency within 15 days of being invited to participate,
and may either agree to participate in the consultation or decline. The ACHP's decision is governed by the criteria for ACHP involvement set out in Annex A of the Regulations. If the ACHP does not respond within the 15-day period, the agency may assume that the ACHP has decided not to participate. However,
circumstances may arise during the consultation to resolve side effects, such as the emergence of serious public controversies or procedural issues, which would guarantee either a request to the ACHP to participate or justification for the ACHP to enter the process on its own initiative. What should the ACHP also advise
the head of the agency on its decision to enter the process? Who does it, and how is it done? (§800.6(a)(1)(iii)) The CEO of the ACHP would give the notice to the bureau chief in a letter setting the basis for the ACHP's decision to enter the process. The purpose of this provision is to ensure that the policymaking level of
the federal agency is aware that the ACHP felt that problems were present as guaranteed ACHP entry into the Section 106 process. What do the provisions of NHPA §110(l) with respect to the effect of a memorandum of agreement (§800.6(c))? § 110(l) clearly acknowledges that the Section 106 process often results in
MOA and states that an MOA shall govern the enterprise and all its parts. This language gives legal effect to an MOA as the document establishes the responsibility of the signatory parties. It further makes it clear that MOA covers all components of an enterprise. What is the difference between the rights of invited
signatories and those of the conmenctic parties (§800.6(c)(2), (3))? As mentioned in sections 800.6(c)(1) and 800.6(c)(2)(i), signatories, including invited signers, have exclusive right to perform, modify or terminate a memorandum of agreement. Concurrent parties do not have such rights with respect to an MOA; their
concurrence is sought only to indicate that they agree with the terms of the MOA. When an enterprise takes place or affects historical properties on tribal lands, a bipartisan agreement can be entered into between an agency and an Indian tribe when SHPO opts out of consultation, even if THPO* is not certified under
SECTION 101 (d)(2) Yes, because when an undertaking is on or affects historical properties on its tribal lands, such a tribe has the same rights as one certified. Such a tribe could come to an agreement with a federal agency on the terms of an MOA. Implementation of MOA by designated representative of the tribe and
agency official (along with submission moa with ACHP) would complete the Section 106 process. Section 800.7: Failure to resolve side effects What is meant by another officer with major responsibilities for the entire department or agency? Does this refer to the Federal Conservation Officer (§800.7(a)(1))? The term is
derived from the term in Section 201 of the NHPA, which limits the designation of alternative representatives of federal agency leaders who sit on the ACHP to an assistant secretary or an officer who has major departmental or agency-wide responsibilities. The ACHP has interpreted this term to include the officially
appointed federal preservation officer for the agency or department. When does the ACHP comment to the head of the agency regarding its actions in accordance with the Regulations (§800.7(c)(3)))? Does that mean bureau chief or department secretary for the major departments (or both)? Formal comments from the
ACHP in accordance with section 800.7(c) are transferred before the end of the 45 days allowed by ACHP to prepare them. As under previous regulations, the comments are transmitted to the bureau chief, who is normally a department secretary. Where an agency or agency is a sponsor of the enterprise and is part of a
larger department, the comments will also be passed on to the agency or the bureau chief. How and when should the public give their views when the ACHP prepares their comments? Does the ACHP have a responsibility to request such views regardless of agency actions? When the ACHP prepares formal comments
in accordance with section 800.7(c), it will facilitate public input. This is over and over previous public engagement and will be tailored to the specific circumstances of the case. In some cases, the ACHP may hold a public meeting; in others, incitement to written comments may be sufficient. * The regulation defines the
term THPO as those tribes that have assumed SHPO responsibility on their tribal lands and have been certified in accordance with section 101 (d) (2) of the NHPA. Nevertheless, remember that tribes that have not been so certified have the same consultation and concurrent rights as THPOs when the enterprise takes
place, or affects historical characteristics, on their tribal lands. The practical difference is that under such enterprises, THPOs would be consulted instead of SHPO, while non-certified strains would be consulted in addition to SHPO. In 1990-200
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